
Human rights and the Treaty of Waitangi

New Zealand’s founding document, the Treaty of Waitangi, predates the Universal Declaration of Human Rights by 108 years. Yet as the English Magna Carta (1215) has general human rights significance, so the Treaty has particular human rights significance in Aotearoa New Zealand. 
Article 2 can be seen as protection of the economic, social and cultural rights of Maori that were seen as being threatened by European settlement:

“The Queen of England agrees and consents (to give) to the Rangatira, hapu, and all the people of New Zealand the full rangatiratanga of their lands, their villages and all their possessions (taonga; everything that is held precious)”
. 

Article 3 can be seen as ensuring equal enjoyment of civil and political rights: 
“The Queen will protect all the Maori people of New Zealand, and give them all the same rights as those of the people of England.”4
Hobson’s statement, read to the meeting at Waitangi before any of the Rangatira had signed the Treaty 

“The Governor says that the several faiths (beliefs) of England, of the Wesleyans, of Rome, and also Maori custom shall alike be protected by him.”

– sometimes called “the fourth article” – is a clear statement of right to religious and customary freedom.

The “Treaty principles”, that have since been articulated by various authorities including the courts, reflect some key human rights principles: eg

· the right to participation in decisionmaking when directly affected 

· the right to redress for past injustices.
The most controversial aspect of the Treaty lies in Article 2 of the Māori version which acknowledges “full rangatiratanga” or “chieftainship” over things Maori – which can be seen as related to a Maori right to self-determination. The right of peoples to self-determination is a well-established human right that is included in the Charter of the United Nations and leading human rights instruments. 
The right of indigenous peoples to self determination is proclaimed in the UN Declaration on the Rights of Indigenous Peoples
 adopted on 13 September 2007:

Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development. (Article 3)

Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions. (Article 4)

Indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State. (Article 5)

However, there is disagreement internationally on what the right to self-determination of indigenous peoples means in practice. 
Some of the issues are:

· What is the extent of the right to self-determination of indigenous peoples?

· In what ways would indigenous peoples express their right to self-determination?

· Does this differ from a state’s right to self-determination?
� From the English translation of the Māori text.


� UN Declarations are adopted by resolution of the UN General Assembly. Although they are non-binding on States they carry significant moral authority and have often been the basis for the later development of international human rights treaties having force in international law.
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